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§

Associations, like all nonprofits, need effective boards of directors that
understand how expectations for governance are changing.

§

Since Sarbanes-Oxley, nonprofit governance is getting more attention.
The IRS, Congress, and Independent Sector have all recommended
principles or practices for good governance. And now Form 990 has an
increased focus in this area as well. It's time to implement these
recommendations.

§

At the end of this session:
§
§

§

You will understand how the pieces of this new landscape fit together and
You’ll leave with a list of to dos for implementation.

This seminar is ideal for both board and staff members.

Context

It all started with Enron
§

Enron declared bankruptcy December 2, 2001.

§

Congress passed the American Competitiveness and
Corporate Accountability Act — the Sarbanes-Oxley Act
(SOX) — less than a year later in July 2002.

§

What SOX does:
§ Strengthens governance standards in publicly-traded
companies
§ Without a mandate for states to adopt its provisions
§ And with only two provisions which explicitly apply to
nonprofits
§ Prohibition on document destruction
§ Whistleblower protections

§

Top SOX concepts for private companies and
nonprofits:
§
§
§
§

Increasing independence of boards of directors
Creating more “transparency” in financial reporting
Strengthening internal audit functions
Adopting a code of ethics and governance policy
guidelines

Since then, much has happened
2004
§

Senate Finance Committee began hearings in June regarding abuses in
the nonprofit world and proposed reforms.

§

Independent Sector convened Panel on the Nonprofit Sector to
recommend actions to the Senate on strengthening the governance,
ethical conduct, and accountability of charitable organizations in
October.

2005
§

The Joint Committee on Taxation staff recommended reforms in
January.

§

The Panel issued its interim report March 1, 2005.

§

The House Ways and Means Committee examined the sector in April.

§

The Panel issued its final report on June 22, 2005.

2006
§

Pension Protection Act of 2006 became effective August 17, 2006 with
sweeping charitable reform.

2007
§

The Panel finalized “Principles for Good Governance and Ethical
Practice” in October 2007 — www.nonprofitpanel.org

§

The IRS issued draft of “Good Governance Practices” in February and a
new Form 990 in December — www.irs.gov/pub/irs-tege/overview__form__990__redesign.pdf

2008
§

The IRS revised its good practices to be “Governance and Related
Topics: 501(c)(3) Organizations” in February —
www.irs.gov/pub/irs-tege/governance_practices.pdf

§

… and released revised final Form 990 instructions in August —

www.irs.gov/irs/article/0,,id=186015,00.html

So…
§ SOX brought changes…
§ Congress brought changes…
§ The Panel on the Nonprofit Sector has 33
recommended practices for boards of directors…
§ The IRS has 6 categories of recommendations…
§ The new Form 990 makes a number of implicit
recommendations through the questions it asks…
— “The question is no longer whether the IRS has a role to play in this
area, but rather, what that role will be.” ~ Steven T. Miller, Commissioner, Tax
Exempt and Government Entities, April 23, 2008

f e
§ Is any of this really new?
§ What should I be implementing with
my board of directors?

A Baker’s
Dozen to
Implement
(a.k.a. Collapsing all the lists)

NOTES

13. Always start with the duties
Duty of Care

Diligence and attentiveness to board responsibilities.
Act as “an ordinarily prudent person would in a like position and under
similar circumstances.”
Characteristics that demonstrate such duty of care include:
§ Attending board meetings regularly
§ Showing independent judgment
§ Being informed about organizational resources
§ Delegating only to responsible individuals
§ Following up regularly

Duty of Loyalty

Faithful pursuit of the interest of the organization rather than personal
interests or the interest of another person or organization.
Duty of loyalty is demonstrated when:
§ Members give undivided allegiance to the organization when making decisions
that affect it
§ Personal, family or business interests are not put above the organization’s
interests
§ Conflicts of interest are avoided in both fact and in appearance

Duty of Obedience

Act with fidelity, within the bounds of law generally, to the organization’s
mission.
This includes:
§ Mission and governing documents
§ State and federal laws, regulations, and filing requirements

Know that the organization has and uses tools that help keep it focused on
its purpose.
Examples of such tools are:
§ Governing documents
§ Policies
§ Processes for measuring outcomes and effectiveness

Just a Couple Examples for Minnesota
At least 29 separate provisions govern a corporation
unless modified in the articles or bylaws!
For example:
A term of a director, other than an ex officio director, may not
exceed ten years.
A director may call a board meeting by giving five days' notice to
all directors of the date, time, and place of the meeting
A majority, or a larger or smaller proportion or number but not less
than one-third, of the directors currently holding office is a
quorum for the transaction of business.

NOTES

12. Don’t forget state requirements
§

We spend a lot of time talking about federal laws, regulations, and
filings.

§

We spend a lot of time talking about your organization’s internal
laws (mission and bylaws and such).

§

But, does your organization know what state (and the states you work
or raise funds in) requires in regard to:
§

How to form your organization

§

How to register as a nonprofit and what you must file annually

§

How to change your name or articles of incorporation

§

How to register as a fundraiser and what disclosures are required

§

When you need audited financial statements

§

What requirements there are of board officers, composition, and membership

§

What your bylaws must include and what state laws apply regardless of the bylaws

§

What sales and property taxes apply and when

§

What you must do in the case of merger or dissolution

§

What employment laws apply to your organization

§

What insurance laws apply to your organization

§

What data protection laws apply to your organization

Links to:

Fiduciary Duties

Duty of Care and Obedience

IRS Practices
New Form 990 Section VI
Independent Sector Principles

A.4 and C.17

NOTES

11. Appropriate board
§

Governing documents should explicitly address board terms and term
limits.

§

Both the board chair and treasurer should be independent of senior
management to provide appropriate oversight of performance.

§

Assemble an appropriate board. Directors bring a range of
experience, knowledge and judgment to the board. You need
directors who are passionate about mission, organizations, AND ones
who have a financial background.

§

Because your need for particular backgrounds and experience may
change, the board should monitor whether its members have the
array of experience and skills necessary to perform its oversight
functions effectively.

§

The board should proactively recruit members to meet its identified
needs - and consider the diversity of the board. In addition, a
substantial majority of the board of a public charity (versus a private
foundation) should be independent, i.e. NOT:
§

Be compensated by the organization as employees or independent contractors;

§

Have their compensation determined by individuals who are compensated by the
organization;

§

Receive, directly or indirectly, material financial benefits from the organization except as
a member of the charitable class served by the organization; or

§

Be related to (spouse, sibling, parent, or child) or reside with any person described above.

Links to:

Fiduciary Duties

Duty of Care

IRS Practices

Governing Body

New Form 990 Section VI

Question A.1, A.1b. A.2, A.7a

Independent Sector Principles

#10, 11, 12, 17, 20

NOTES

10. Hard questions
§

Directors have a duty to be fully informed and make necessary inquiry
regardless, but be sure to empower them to ask the “hard questions.”

§

Be sure directors have an opportunity to review and consider relevant
information before making decisions.
§

Conversations regarding “hard questions” should take place in a forum through which all
directors can simultaneously participate (i.e., not through e-mail).

§

Offer an orientation and regularly scheduled briefings on issues including the strategic plan;
financial, accounting and risk management issues; compliance programs; code of conduct /
ethics; management structure and executive officers; and internal and independent auditors.

§

Directors must maintain the confidentiality of information entrusted to
them by the nonprofit and any other information about the nonprofit
that comes to them as a director, except when specifically authorized
or legally mandated.

§

While the board may rely on information, opinions and reports
prepared by others, this ability is not an invitation to shirk
responsibility.
§
§

§

Actively question management and advisors when they see a red flag.
Retain necessary oversight over committees and senior management recommendations.

Consider requiring routine executive sessions so that the board has an
opportunity to meet without senior management present. It strengthens
member ability to review performance and determine whether changes,
improvements or other actions are needed to be aligned with mission.
…depersonalizes the sessions overall.

Links to:

Fiduciary Duties

Duty of Care and Loyalty

IRS Practices

Governing Body

New Form 990 Section VI

A.3, A.7b

Independent Sector Principles

#8, 9, 13, 15, 16

NOTES

9. Roles and responsibilities
§

It is critical that the board of directors clearly delineate and
communicate the roles and responsibilities of the board,
committees, and senior management.

§

Know which hat board members are wearing and when they are
acting as governors, volunteers, or quasi-staff members.

§

Though directors have varying opinions, they must operate as a team
at the board level and speak with one voice once a decision is made.

§

Committees can improve board effectiveness, but committees are
subject to the control and direction of the board of directors at all
times.
§

The board must clearly delineate the scope of responsibility of each committee (e.g., does
it have board delegated authority or only recommendation authority) and must be careful
to retain necessary oversight over committees and not rubber stamp committee
recommendations.

§

Committee members should be thoughtful about the appropriate confidentiality under
which they should conduct their discussions which will vary based on the nature of the
discussions.

§

Board and committees must contemporaneously document meetings
and actions.

§

Consider creating a governance committee to shape governance
policies and practices, monitor organization compliance with policies
and guidelines, review and report on board performance, and oversee
membership, including director qualifications and any changes in a
director’s responsibilities.

Links to:

Fiduciary Duties

Duty of Care

IRS Practices

Governing Body

New Form 990 Section VI

Question A.8, A.8a, A.8b

Independent Sector Principles

#10

NOTES

8. Conduct and ethics
§

Adopt and keep up a code of conduct / ethics to ensure that it reflects core
values of integrity and compliance with the laws, rules and regulations (with
a document retention policy). The code should apply to and be signed by:
§
§

§

§

All employees, directors, temporary workers, and
Independent contractors / consultants when engaged by or representing you.

Establish a whistle-blower policy.
§

The board and/or its audit committee should assure that there is an appropriate and
effective means for employees to report compliance concerns and raise possible ethical
issues about the organization’s practices (e.g., suggestion box or compliance hotline
available 24-hours a day), and that the organization has a method for reviewing and
addressing such concerns.

§

The board should prohibit retaliatory action against any individual for raising concerns or
questions regarding ethical matters, or for reporting suspected violations AND protect the
confidentiality of those who make good faith reports.

Abide by a substantive conflict of interest policy.
§

First… Have a conflict of interest policy.

§

Require that board members complete annual disclosures regarding conflicts in a timely
manner.

§

Directors should disclose the existence of a conflict and abstain from voting on the
transaction that is the subject to the conflict.

§

Record all conflicts and abstentions in the minutes.

§

In addition, if the board decides to enter into a transaction with a party that has a conflict,
the directors should document the reasons that the transaction furthers the organization’s
mission to a greater extent than entering into the same transaction with an unrelated party.

Links to:

Fiduciary Duties

Duty of Care, Loyalty and Obedience

IRS Practices

Governance and Management Practices

New Form 990 Section VI

Questions A. 2, B.12a, B.12b, B.12.c, B.13, B.14, and
Schedule L

Independent Sector Principles

#2, 3, 4

NOTES

7. Compensation safe harbor
§

Protect your organization against IRS assertions that compensation is
unreasonable by establishing a rebuttable presumption of
reasonableness for all transactions with directors, officers, senior
management, and other “disqualified persons.”

§

To establish the presumption:
§

The board of directors or a board committee composed entirely of individuals who do not have
a conflict of interest approves compensation;

§

The board of directors relies upon appropriate data as to the reasonableness of the
compensation prior to making its determination;
§
§
§
§

§

Comparison to an entire industry will not suffice.
Data must be categorized by size, number served, revenue, and/or geographic area
Both taxable and tax exempt organizations may be used for comparison purposes
Not limited to similarly situated organizations for functionally comparable positions; the
availability of similar services in the geographic area of the applicable tax-exempt
organization; current independently compiled compensation surveys; and actual written
offers from similar institutions competing for the disqualified person.

§

The board of directors adequately documents the basis for its determination; and

§

Documentation must be at the time that it makes the determination (not “after the fact”).

Annual gross receipts of less than $1 million (3 year average):
§

Appropriate to use compensation paid by three comparable organizations in the same or similar
communities for similar services

§

A board member can complete an informal telephone survey of salaries for functionally
comparable positions it the conversations are documented and a summary created

Links to:

Fiduciary Duties

Duty of Care and Obedience

IRS Practices

Governance and Management Practices

New Form 990 Section VI

Question B.15, B.15a, B.15b, and Schedules J
and O

Independent Sector Principles

#13

NOTES

6. Financial oversight
§

Financial oversight is a core responsibility of the board.
All board members:
q Have equal and shared fiduciary responsibility for the organization.
q Understand the content and significance of financial statements and audit.

The board should:

§

§

§

Links to:

§

Establish revenue and expenditure objectives consistent with the organization’s mission.

§

Thoroughly discuss and adopt an annual budget in advance. Insist on income-based spending
and review financial statements regularly (at least ¼-ly).

§

Assess audit implications and approve action plans to strengthen performance.

§

Prudently assess investments, debt, endowments, payouts, spending, expenses, etc.

§

Establish and monitor a system to ensure compliance with all relevant financial laws and
regulations and that charitable gifts are acknowledged and allocated as donor restrictions
require.

§

Watch your public support test results.

Having a reserve is important, but the amount should be appropriate.
§

Charities Review Council recommends that unrestricted net assets available for current use
should not be more than twice the current or next year’s budgeted operating expenses.

§

Better Business Bureau recommends no more than three times the annual budget.

Ensure that a significant percentage of budget furthers your charitable
purpose while sufficient resources ensure effective management.
§

Charity Navigator requires at least 75 percent to program.

§

Charities Review Council requires at least 70 percent to program.

§

Better Business Bureau requires at least 65 percent to program.

Be aware of UBIT exposure
Fiduciary Duties

Duty of Care

IRS Practices

Financial Statements and Form 990 Reporting
Transparency and Accountability

New Form 990 Section VI

Questions A.3, A.5, and B.16

Independent Sector Principles

#21, 22, 23, 24, 25, 26

***Form 990 Section VI Question A.10
• Was a copy of the Form 990 provided to the
organization’s governing body before it
was filed?
• All organizations must describe in Schedule
O the process, if any, the organization uses
to review the Form 990.

NOTES

5. Internal controls
§

Establish a system of internal controls and procedures for financial
reporting and annually assess the effectiveness of the internal control
structure.

§

Adopt a policy to ensure that funds are properly handled, that no
one person bears the sole responsibility for receiving, depositing, and
spending its funds, and that any certifications or reports made to
funds, especially those administering federal funds, are correct and
fairly represent the finances and operation of the nonprofit
organization.

§

Require senior management to at least inform the board of directors
of significant transactions so that the board is aware of and can
proactively monitor the nonprofit organization’s activities, if not cosign.

§

Consider requiring the CEO and CFO to certify the financial
statements and Form 990 or 990-PF. At the very least, the CEO and
CFO should review the Form 990 or 990-PF before it is submitted to
ensure that it is accurate, complete and filed on time.

§

The board of directors should review and approve financial
statements and Form 990 tax returns for completeness and accuracy.

Links to:

Fiduciary Duties

Duty of Care

IRS Practices

Governance and Management Policies

New Form 990 Section VI

A.10 and Schedule O

Independent Sector Principles

#14

NOTES

4. Audit committee
§

§

§

Establish a separate audit committee of “independent” directors to
review:
§

Plans and findings of the organization’s auditors;

§

Financial statements, accounting policies, and financial reporting processes;

§

Internal compliance program; and

§

Tax, legal, and regulatory matters;

§

…and engage and oversee your independent auditors.

A director is “independent” if he/she:
§

Is not on the management team;

§

Does not have a financial interest in or other conflict from anyone doing business with you;
and

§

Does not receive any compensation (directly or indirectly) from the organization as a
consultant for professional services (though board service may be compensated).

Members of the audit committee should:
§

Meet minimum financial literacy standards and

§

Have at least one member with accounting or financial management expertise.

The full board should formally adopt the audit results.***

(Authority to issue the audit with the auditor may be delegated to the committee.)

Links to:

Fiduciary Duties

Duty of Care

IRS Practices

Governing Body, Financial Statements and
Form 990 Reporting

New Form 990 Section VI

Question A.10 and Schedule O

Independent Sector Principles

#12, 21

NOTES

3. Ethical fundraising
§

§

Fundraising must be conducted with honesty, care and integrity:
§

Solicitations and materials describe the purpose for the contributed funds.

§

Solicitations and materials identify the charity that will receive the contribution.

§

The donor is provided with the address or phone number of the charity.

§

All information provided is accurate and not misleading.

§

Solicitations do not cause donors to feel threatened or intimidated.

§

The organization’s written policy discontinues contact of any person upon request.

§

Solicitors (not employees or volunteers) self-identify in each solicitation as professional
fundraisers and, upon request, provide contact for the employer or contracting party.

§

Upon request, persons authorized to use the charity’s name in connection with the sale or
marketing of goods or services provide accurate information about the percentage of gross
revenue that is paid to the charity.

It is considered unethical to compensate any fundraiser (contracted
or employed) based on a commission or a percentage of the amount
raised.

Links to:

Fiduciary Duties

Duty of Care, Loyalty and Obedience

IRS Practices

Governance and Management Practices

New Form 990 Section VI

C.18, C.19, Schedules G and M

Independent Sector Principles

#27, 28, 29, 30, 31, 32, 33

NOTES

2. Transparency
§

Be transparent to the public about your programs, governance, and
finances to bolster public trust and confidence.
§

IRC Section 6104 requires an organization to make its Form 1023 (1024 if applicable), 990,
and 990-T (501css only) available for public inspection. Indicate how you make these
available. Check all that apply: own Website, another’s Website, upon request.

§

Describe in Schedule O whether (and if so, how) the organization makes its governing
documents, conflict of interest policy, and financial statements available to the public.

§

Ensure that your Form 990 accurately describes your programs and
finances.

§

In addition, have an annual report that includes:
§

A description of purpose, activities, accomplishments and geographic area served.

§

A summary of the total cost of each major program.

§

A list of your board of directors.

§

Your annual report, audit and Form 990 should be consistent one to
the other.

§

Measure and share information regarding your outcomes.

Links to:

Fiduciary Duties

Duty of Care and Obedience

IRS Practices

Financial Statements and Form 990 Reporting
Transparency and Accountability

New Form 990 Section VI

Questions C.18 and C.19

Independent Sector Principles

#7

Special Cases
• Membership
• Chapters and affiliates
• Joint ventures

NOTES

1. Policies and self-assessment
§

Document your policies. In particular, you should have a:
§

Mandatory document management policy;

§

Whistle-blower policy; and

§

Conflict of interest policy.

§

Follow your policies procedures, and audit recommendations.

§

Monitor management’s compliance with each.

§

Consider having an independent consultant / attorney perform an
internal assessment of your compliance with your policies
procedures and recommendations on a periodic basis.

§

Conduct board and committee self-evaluations.

§

Meaningful evaluation requires an assessment of the effectiveness
of the board of directors, the operations of board committees, and
the contributions of individual directors. Accordingly:

Links to:

**Note recent changes in audit disclosures.

§

Establish and implement an effective annual self-evaluation mechanism (including the
opportunity for anonymous input from board and committee members) for the board to
review its performance and the performance of its committees.

§

Consider a board committee charged with reviewing governance on an ongoing basis.

Fiduciary Duties

Duty of Care and Obedience

IRS Practices

Governing Body, Transparency and Accountability
Governance and Management Policies

New Form 990 Section VI

Questions A.1., B.12, B. 13., B. 14.

Independent Sector
Principles

#2, 3, 4, 5, 6, 16, 18, 19

NOTES

Q&A

NOTES

Attachments

Form 990 Part VI

Phase In
Form to
file
2007 Tax Year (Filed in 2008 or 2009)
Gross receipts normally ≤ $25,000
Gross receipts > $25,000 and < $100,000, and total assets < $250,000
Gross receipts ≥ $100,000, and/or total assets ≥ $250,000

990-N
990-EZ or 990
990

2008 Tax Year (Filed in 2009 or 2010)
Gross receipts normally ≤ $25,000
Gross receipts > $25,000 and < $ 1 million, and total assets < $2.5
million
Gross receipts ≥ $1 million, and/or total assets ≥ $2.5 million

990-N
990-EZ or 990
990

2009 Tax Year (Filed in 2010 or 2011)
Gross receipts normally ≤ $25,000
Gross receipts > $25,000 and < $500,000, and total assets < $1.25
million
Gross receipts ≥ $500,000, and/or total assets ≥ $1.25 million

990-N
990-EZ or 990
990

2010 Tax Year and later (Filed in 2011 and later)
Gross receipts normally ≤$50,000
Gross receipts > $50,000 and < $200,000, and total assets < $500,000
Gross receipts ≥ $200,000, and/or total assets ≥ $500,000

990-N
990-EZ or 990
990

For all years above, sponsoring organizations of donor-advised funds and controlling
organizations described in section 512(b)(13) must file Form 990 regardless of the
amount of their gross receipts or assets.
Updated: August 5, 2008 (
http://www.irs.gov/charities/article/0,,id=184445,00.html)

CAE 6: Governance & Structure
1.

Establish, integrate, and maintain an effective and representative
governance system (e.g., officers, board of directors, executive
committee, nominating committee, house of delegates) to guide the
mission of the association.

2.

Establish and maintain an effective system of organizational units
(e.g., committees, task forces, sections, special interest groups) to
develop and/or implement the mission of the association.

3.

Work with board to develop a volunteer leadership succession plan.

4.

Serve as liaison with the board and executive committee to achieve
the association’s goals.

5.

Conduct on-going review of governance documents (e.g., association
constitution, bylaws) to ensure that they reflect current practice in
association management.

6.

Identify and propose effective and flexible ways for communicating
and conducting meetings (using technology, where appropriate) to
facilitate the activities of the association’s board of directors,
committees, task forces, and special interest groups.

7.

Establish and maintain an appropriate volunteer recruitment,
training, recognition, and accountability system.

8.

Educate and orient board members, volunteers, and staff regarding
their respective roles and responsibilities.
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